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A PREDICTION BY JAMES OTIS IN 1768 


In @ letter to a London correspondent, Mr. Arthur Jones, on November 
26th, 1768, Otis said: 


“Our Fathers were a good people, we have been a free people and if 
you will not let us remain so any longer we shall be a great people.” 


See Tudor’s Life of James Otis,” p. 35. 


THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 
(SEAL) STATE Howse, Boston 
LEVERETT SALTONSTALL 
Governor 


Observance of the Two Hundred and Fiftieth Anniversary 
of the Founding of the 
Supreme Judicial Court of Massachusetts 


On the 25th day of November, 1692, there was created under the Prov- 
ince laws the Superior Court of Judicature and the first term of that 
court was held at Salem on January 3, 1693. 


Our present Supreme Judicial Court of the Commonwealth of Massa- 
chusetts is the direct descendant of the Superior Court of Judicature. It is 
therefore the oldest court in America in continuous existence. 


The two hundred and fiftieth birthday of this Court will be observed 
with appropriate exercises in the Supreme Judicial Court in November. 


Article XXIX of the Declaration of Rights in the Constitution of the 
Commonwealth states in part: 


“It is essential to the preservation of the rights of every individual, 
his life, liberty, property, and character, that there be an impartial 
interpretation of the laws and administration of justice. It is the right 
of every citizen to be tried by judges as free, impartial and independ- 
ent as the lot of humanity will admit.” 


This is the American restatement of the Magna Charta known through- 
out the centuries as the palladium of English liberty. Free and untram- 
meled courts and the administration of justice without fear, favor or 
hope of reward are our priceless heritage. We are again fighting for their 
preservation. We do not propose to surrender them. They are the basis 
of all our liberties and of our status as free men. 


It is fitting that on the 25th day of November next the people of the 
Commonwealth pause to reflect with grateful memory upon this great 
historic event, and that they should again highly resolve that the justice 
which we have known and which has been administered so long by im- 
partial courts shall not perish from the earth. 


LEVERETT SALTONSTALL 


November fourth Governor of the Commonwealth 


1942 


“Great places make great men. The electric current of large affairs 
turns even common mould to diamond, and traditions of ancient honor im- 
part something of their dignity to those who inherit them. No man of any 
loftiness of soul could be long a justice of this court without rising to his 
full height.” — Mr. Justice Holmes, in his response at the memorial meet- 


ing of the Hampshire bar in 1891, on the death of Hon. William Allen 
(154 Mass. 615). 
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THE BACKGROUND OF THE SUPREME JUDICIAL COURT 


“All men at all times and in all places do stand in need of Justice and 
of Law, which is the rule of Justice, and of the interpreters and Ministers 
of the Law, which give life and motion unto Justice.” 


Preface De dicatory to Sir John Davies Reports (1615). 


The end of government being the good of mankind points out its great 
duties. ... Men cannot live apart or independent of each other... and yet 
they cannot live together without contests. These contests require some 
arbitrator to determine them. The necessity of a common, indifferent and 
impartial judge, makes all men seek one. 

“No legislative, supreme or subordinate, has a right to make itself 
arbitrary. 

“Although most governments are de facto arbitrary ... none are de jure 
arbitrary.” 
James Otis in “The Rights of the British Colonies” (1764). 





“Every man by nature has the seeds of tyranny deeply implanted within 
him, so that nothing short of Omnipotence can eradicate them... . 

“That knowing the strong bias of human nature to tyranny and des- 
potism, we have nothing else in view, but to provide for posterity against 
the wanton exercise of power, which cannot otherwise be done than by the 
formation of a fundamental constitution.” 

Thomas Allen and the “Berkshire Constitutionalists” in the Pittsfield 
Petitions to the General Court of 1776 and 1778. 


Article 29 of the Massachusetts Bill of Rights (1780 - 


“NX XIX.—It is essential to the preservation of the rights of every in- 
dividual, his life, liberty, property, and character, that there be an im- 
partial interpretation of the laws, and administration of justice. It is the 
right of every citizen to be tried by judges as free, impartial, and independ- 
ent as the lot of humanity will admit. It is, therefore, not only the best 
policy, but, for the security of the rights of the people, and of every citizen, 
that the judges of the Supreme Judicial Court should hold their offices as 
long as they behave themselves well; and that they should have honorable 
salaries ascertained and established by standing laws.” 

Constitution, Chapter IIT, Art. I. “All judicial officers .. . shall hold 
their offices during good behavior .. . provided nevertheless, the governor, 
with the consent of the council may remove them upon the address of both 
houses of the legislature.” (See also the 58th Amendment.) 


“In civilized society,” said Mr. Pleydell, “law is the chimney through 
which all that smoke discharges itself that used to circulate through the 
whole house, and put every one’s eyes out.” (“Guy Mannering,” Chapter 
39.) 

“I’m glad I spent my life in the law. I don’t know how you feel about it— 
there are disappointments; there are things that seem stupid, or not right. 
But... It’s the stronghold of what reason men ever get around to using. 
You ought to be proud to hold it.” 


Judge Coates to his son, in “The Just and the Unjust,” by 
James G, Cozzens, p. 109. 





FRED TARBELL FIELD 


Justice Supreme Judicial Court, 1929-1938 


Chief Justice, 1938 
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A BRIEF HISTORICAL OUTLINE 


The occasion marks the anniversary of the real beginning, in Massachu- 
setts, of the separation of the judicial, from the executive and legislative, 
functions of government—a principle of slow and difficult, but steady, 
growth in the modern world. The development was gradual in England 
as well as in America. The Puritans of the 17th Century in New England 
did not like lawyers, but some of the clergymen and laymen were well- 
read in law, and they were good legislators.* 

Under the Colony Charter, the Court of Assistants was, for practical 
purposes, the head of the judicial system, although the General Court 
occasionally exercised judicial, in addition to its legislative, functions, as 
in the case of the dispute over Goody Sherman’s sow in 1634, which led 
to the separation of the General Court into two houses, and the birth of 
the office of Speaker of the House.** 

After the revocation of the Colony Charter, in 1684, there were various 
judicial arrangements before. during and after, the Andros government, 
which was overthrown in 1689. The new Province Charter arrived in Bos- 
ton on May 14th, 1692. It provided the Great and General Court with 
authority to erect and constitute judicatories, courts of record, and other 
courts, With an appeal to the Privy Council in civil causes. The Governor 
and Council were made a Court of Probate. The governor, with the 
advice and consent of the council, was authorized to appoint judges, 
commissioners of Oyer and Terminer, ete. Without waiting for legis- 
lative provision, in June, 1692, Governor Phipps, under the influence 
of Cotton Mather, appointed a special Court of Oyer and Terminer for 
Suffolk, Essex and Middlesex—an illegal tribunal which conducted the 
witchcraft trials during the next few months. 

In November, 1692, the Superior Court of Judicature first came into 
existence, by Chapter IV of the Province Laws. It was a court for the 
entire province, consisting of a chief justice and four other justices, with 
jurisdiction of all common law actions and all crimes. The reaction against 
the witchcraft hysteria had set in. Under the charter all laws took effect, 
but were subject to the “Royal Disallowance” within three years. The 
Governor and Council appointed William Stoughton, Chief Justice, Thomas 
Danforth, Wait Winthrop, John Richards and Samuel Sewall. 

“The first term of the court was held at Salem on the third of January, 
1692-3, as a court of assize and general jail delivery, being a special term, 
occasioned by the great numbers still in jail upon the charge of witchcraft, 
all of whom were discharged.” It is sometimes forgotten that, as compared 
with other places at that time, the hysterical epidemic was shorter and 
less virulent in Massachusetts, although Massachusetts has been singled 
out as a continuous target.*** 

For various reasons, among others, a provision in the act creating a 
separate Court of Chancery, the act of 1692 and succeeding drafts were 
“disallowed” by the Privy Council, but the judges continued to sit—being 
recommissioned in 1695 under a revised act which was also “disallowed.” 
Finally, by Chapter 61 of the Acts of 1699, the court was permanently 
established as the “Superior Court of Judicature, Court of Assize and 
General Gaol Delivery,” with civil and criminal jurisdiction, “and gen- 
erally of all other matters, as fully and amply to all intents and purposes 
whatscever as the Courts of Kings Bench, Common Pleas and Exchequer 
within His Majesty’s Kingdom of England have, or ought to have.” 

While the judges in the colony and province were educated men, there 
were only four trained lawyers on the court prior to the Revolution, — 
Benjamin Lynde, Sr., Paul Dudley, Edmund Trowbridge and William 
Cushing. In view of this fact, as a bar developed early in the 18th century, 
it became the natural function of the bar to formulate and suggest judicial 
standards and practice. For this reason the following picture gallery 

* See Nathan Matthews’ “The Results of the Prejudice Against Lawyers in Massa- 
chusetts in the 17th Century,” 13 M. L. Q. No. 5, p. 73 (May 1928.) 

** Winthrop’s Journal, Vol. II, 64—66, 116-120, 164. 

*** Washburn’s “Judicial History” p. 153; Ellis ‘“‘The Puritan Age in Massa- 
chusetts” pp. 556-564. 
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closes with the portrait of John Read, the first leading lawyer in Massa- 
chusetts in the early part of the 18th century. 

In 1774 King George III undertook to pay the salaries of the judges, 
previously controlled by the General Court. This created great excitement. 
All the judges refused except Chief Justice Oliver. John Adams, fearing 
violence to the person of the chief justice in the form of tar and feathers, 
a common practice, suggested impeachment by the House. The House 
accepted the suggestion and, while no action was taken by the Council, 
the juries refused to served under the impeached judge. This practically 
stopped the sessions of the court. 

By an act of July 17th, 1775, all the justices of the court then holding 
commissions together with all other civil and military officers appointed 
by the Provincial Governor were removed by the General Court. Others 
were appointed by a major part of, the Council, which was then acting in 
the absence of any governor. 

John Adams was made chief justice, and shortly thereafter was suc- 
ceeded in that office by William Cushing. It is interesting that Jedediah 
Foster, of Brookfield, a much neglected figure in our history, when ap- 
pointed to the court in 1776, resigned his seat in the council as incom- 
patible with the office of judge, and thus set a healthy precedent which 
was embodied in the constitution (See Quincy Reports, 341). The 9th article 
of the 6th chapter of the Constitution of 1780 continued the court and 
judges in office until other persons were appointed. On February 16th, 1781, 
Governor Hancock reappointed and commissioned Chief Justice Cushing 
and Associate Justices Nathaniel P. Sargeant, David Sewall and James 
Sullivan, directly under the provisions of the Constitution, as members of 
the “Supreme Judicial Court.” 

The reorganized court held its first session in Ipswich, June 18, 1776, in 
uncertainty as to their reception, with Cushing, Foster and Sullivan pres- 
ent. Judge Foster wrote, “the court was opened here this afternoon with 
universal consent and a speech” from the chief justice to the grand jury. 
“The appearance here is ominous for good. How it will be in other counties 
I know not but I believe peaceable and contented.” (Foster papers in Am. 
Antiquarian Soc. and Quincy’s Reports, 341.) 

Thus while there has been a change of name, the justices who sit in that 
court today are the successors, in regular course, of the judges appointed 
to the same court in 1692. 


SLAVERY ABOLISHED BY THE COURT 


One of the earliest outstanding accomplishments of this Court after the 
adoption of the constitution was the abolition of slavery by judicial deci- 
sion in 1781 and 1783. Although slavery was recognized and slave sales 
advertised, Chief Justice Cushing, for the Court, applied the first article 
of the Bill of Rights directly as law, and charged the jury that slavery 
could not exist under it. 


THE FIRST MODERN ADMINISTRATOR IN MASSACHUSETTS 


The draftsman, at the age of twenty-eight, of the “Essex Result” (a 
neglected historic document of 1779 preceding the Massachusetts Constitu- 
tion and calling for a “Bill of Rights”), Theophilus Parsons became the 
leader of the bar. He was the leader and draftsman in suggesting the 
Federal “Bill of Rights” proposed by Hancock in the ratifying convention 
in 1788. The 10th amendment was ultimately adopted as he drew it with- 
out change. (See Harding’s “The Federal Constitution in Massachusetts.” ) 

In 1806, he was appointed Chief Justice, without notice, and persuaded 
to accept at a sacrifice of more than half of his income. In the six years 
before his death in 1813, he started the modern administration of justice 
in Massachusetts.* 

He “broke in” the new system of jury trial before one, instead of three 
judges. He turned his court into a law school, checked verbosity and set a 
high standard of learning and ability at the beginning of the publication 











11 


of Massachusetts Reports. Judge Story said: “Parsons was a man who 
belonged not to a generation, but to a century. The class of men of which 
he was a member is an extremely small one.” ... “Had he sat upon the 
bench twenty years he would have left behind him a reputation as great 
and extensive throughout the whole country, and to posterity, as it was 
in his own state, and among his contemporaries. He might have become 
the great judge of the age... . But he did much to settle the early law of 
Massachusetts.” (IX., Law Rep. 294.) 

Chief Justice Parker, who succeeded him, for about 16 years with the 
assistance of strong associates, continued the high standard until his death 
in 1830 when he was succeeded by Lemuel Shaw who served for 30 years 
and became the great outstanding figure in the history of the Court. He 
Was appointed by Governor Levi Lincoln of Worcester who summoned the 
assistance of Daniel Webster to push Shaw into accepting the position.** 

These men and their associates and successors have been living examples 
of “judges as free, impartial and independent as the lot of humanity will 
admit’, called for by the 29th article of the Massachusetts Bill of Rights. 


The Political and Intellectual Story of Equity 


As the lack of adequate equitable remedies for almost two centuries 
was the weakest spot in our judicial history, the story deserves atten- 
tion. The Crown feared a local chancery court and claiming the exclusive 
right to create one “disallowed” the acts of 1692 and 1695. The Act of 
1699, already quoted, provided all the jurisdiction which the English 
courts had “or ought to have.” 

What did these last four words mean? The Puritan legislators were 
very shrewd in the use of words but these words never seem to have been 
discussed in print since 1699. The early New Englanders do not appear 
to have objected to equitable remedies. The prejudice seems to have de- 
veloped against a separate court on the English model. It seems likely that 
the General Court of 1699 intended, by the words “or ought to have,” to 
leave it to the gradual course of judicial decision to determine what 
equitable remedies were needed and should be used here.*** There being 
few trained judges the development did not take place. In the 18th cen- 
tury the legislature exercised judicial functions in the face of growing 
opposition. As lawbooks were scarce and as there were no printed reports 
and few trained lawyers or judges, probably “much informal equity was 
administered” without knowing it. The prevailing view and practice, at 
that time, was described by Benjamin Pratt, one of the leading pre- 
revolutionary lawyers in Massachusetts, who was appointed, in 1761, Chief 
Justice of New York: 


“There is no court of chancery in the charter governments of New 
England, nor any court vested with, power to determine causes in 
equity, save only that the justices of the inferior court and the jus- 
tices of the Superior Court respectively have power to give relief on 
mortgages, bonds and other penalties contained in deeds: in all other 
chancery and equitable matters both the Crown and subject are with- 
out redress. This introduced a practice of petitioning the legislative 
courts for relief, and prompted those courts to interpose their au- 
thority. These petitions becoming numerous, in order to give the greater 
dispatch to such business, the legislative courts transacted such busi- 
ness, by orders and resolves without the solemnity of passing Acts for 
such purposes; and have further extended this power by resolves and 
orders beyond what a court of chancery ever attempted to decree, 
even to the suspending of public laws, which orders and resolves are 


* See 2 Mass. Law Quarterly No. 5 May, 1917, p. 519 and 
by his son. 
** See Harvey's “Reminiscences of Daniel Webster,” 127-8 


oe° As Winthrop said of the “Body of Liberties” in 1641, they wanted to 





“Memoir of Parsons” 


“raise 


> oe by a and custom” i.e. New England common law. Winthrop’s Journal, 
ov 63 
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not sent home for the royal assent. The tendency of these measures is 
too obvious to need any observation thereon.” 


The tenacity of the prejudice against judicial equity, the effects of 
which are still noticeable in the relative lack of familiarity with broad 
equitable principles, was illustrated in 1846. As a result of Judge Story’s 
bocks and other publications, there was then an increased understanding 
of the subject and a bill was supported by the lawyers in the legislature 
and defeated by the laymen. As reported by Peleg Chandler, a member of 
the House: 

“The most effective speech against it was made by Mr. Crowninshield, 
of Boston, who expressed a wish that the equity power which had 
been given to the Supreme Court from time to time might be taken 
away: he held up before the House the large volume containing the 
bill, answer, etec., in the case of Flagg v. Mann (2 Summers, 486) and 
said: ‘Why, Mr. Speaker, did this House ever see a bill in equity? 
If not, I will show you one.’ This theatrical climax was received with 
a burst of applause, and a gentleman who spoke on the same side 
declared that there was no need of argument; that the book had 
settled the question. There was some indignation when it came out 
later that half of the book was blank leaves, and that the case con- 
tained no more testimony than do many common law cases.” (See 8 
Law Reporter 556, quoted by Woodruff.) 


The constitution of 1780 intended to stop the legislative justice of the 
18th century and put judicial business in the court. The 11th article of 
the Bill of Rights provided that “every subject ought to find a... remedy 
... for injuries or wrongs”; but the court seems to have lacked the con- 
stitutional vision to provide needed equitable “remedies” until 1877. At 
that time Sidney Bartlett, then the leader of the bar, was so stirred by an 
opinion (obviously, in Suter vy. Matthews, 115 Mass. 253) that he joined 
John L. Thorndike (then a young man, and later the donor of the Thorn- 
dike Library) and secured the passage of the present statute (drawn by 
Thorndike) recognizing full jurisdiction according to “the general prin- 
ciples of equity jurisprudence.” Mr. Thorndike himself told the story to 
the writer. The words of the Act of 1699, when read in connection with the 
constitutional provisions, suggest that the Act of 1877 was, like some other 
statutes, — merely a declaratory act “in aid of the judicial department” 
rather than an original grant of jurisdiction.* 

The conquering of this prejudice against equity in the interest of jus- 
tice has resulted from what Judge Story, in an address to the bar in 
1820, called “the powers of generalization” developed by a more liberal 
education of lawyers, and the work of modern legal scholars has proved 
the vision of the following prediction of 1810. Story, while at the bar and 
in the House, urged a chancery court in 1808. 


A Prediction of Erastus Worthington of Springfield in 1810 


Erastus Worthington, a learned Springfield lawyer with vision, writing 
(before the birth of American law schools) in an address to the Massa- 
chusetts legislature in 1810, in support of equity jurisdiction, said: 

“The cry of innovation has become a commonplace topic with 
some men; it is used at all times, and on all occasions ... but the 
day is dawning when . . . citizens may become illustrious for their 
moral and legal researches when as great honours shall be bestowed 
on her Puffendorfs, her Grotiuses, her Cokes and her Pothiers, as she 
has bestowed on her heroes and political sages; when legal science 
will be as much an object of inquiry as the science of government.” 


The “creative” aspect of legal history was also reflected in the remark, 
attributed to Lord John Russell, that “thirty years was the usual period 
of gestation for any measure of law reform.” At times, it is longer. It 
would be healthier if it were, sometimes, shorter. 





* This aspect of the matter was not covered by Mr. Justice Hammond's illumi- 
nating opinion in Parker vy. Simpson, 180 Mass. 334. 
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JOHN ADAMS 


First Chief Justice of Massachusetts after the Revolution, and 
Principal Draftsman of the Constitution of Massachusetts of 1780 
(From a portrait painted by Copley in London in 1783, 
now owned by Harvard College) 


(For the continuity of the thought from John Winthrop to John 
idams, see 63 Mass. Hist. Soc. Proceedings 91) 


NOTE 
John Adams was appointed Chief Justice upon the reorganization of 
the Court in 1775, when others hesitated because of the danger, but he 
never sat, as he was in Philadelphia at the Continental Congress. He re- 
signed in 1776 and was succeeded by William Cushing. 
There is no known portrait of Nathaniel Peaslee Sargeant of Haverhill 
who was a justice from 1775 to 1790 and Chief Justice from 1790-1791. 
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Chief Justice, 1902-1911 


Justice Supreme Judicial Court, 18 











JOHN READ 
Attorney General 1725-1727 
(From a portrait by Smibert) 


THE FIRST LEADER OF THE MASSACHUSETTS BAR 

The first real leader of the bar appeared in Massachusetts about 1722 from Con- 
necticut in the person of John Read, who trained both the bench and his colleagues 
at the bar in the value of legal study, formal procedure, and restraint of their 
habitually verbose tendencies. In this he was supported by another leading lawyer, 
Robert Auchmuty, who was also a judge of Admiralty. Other leaders who gradu- 
ally came to the front in the second quarter of the 18th century were Jeremiah 
Gridley, sometimes called “the Father of the Bar,” Benjamin Pratt, later Chief 


Justice of New York, Oxenbridge Thacher, James Otis, Jr., and Joseph Hawley of 


Northampton (who was, for years, the “man of judgment” in the House of Repre- 
sentatives), and others. 


POSTSCRIPT 

No cynic can fully appreciate the real public service of a great court 
during a long period, for, whatever its mistakes, it is the result of the 
devoted service of many able and public-spirited men. A good illustration 
of this is the recent tribute of respect by the Chief Justice of the Supreme 
Court of the United States to the memory of the late Mr. Justice Van 
Devanter, with whom the Chief Justice had frequently disagreed. Chief 
Justice Stone said — 

“As we recall the years of association in a common endeavor, the 
clash of mind with mind in the unending struggle to attain in some 
measure the ideal of justice under law, there lives in memory this 
man’s devotion and loyalty to a great task, the integrity and sturdy 
independence with which he wrought. For these are the attributes of 
the judge, without which there can be no justice. They are the founda- 
tion stones of the institution which we serve.”* 


In these days of turmoil when civilized government is at stake and every 
decent standard of human history is violated and sneered at by modern 
barbarians, it is well for us to remember the lesson of history that the 
evils and wrongdoings of the world are not surprising —the really sur- 
prising fact is the continuous procession, through generations, of men of 
goodwill, ability, courage and determination to resist the forces of “Hell” 
and disintegration, and make it possible for all kinds of people to live 
together reasonably. The fact that there are and have been so many of 
these men in all walks of life, whether in the armed forces or in civil life, 





* American Bar Association Journal, July, 1942, p. 459. 
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most of them forgotten or unknown, is the outstanding fact of the history 
of modern civilized government. 

In an article on our early history the late Chief Justice Mason of our 
Superior Court adopted a thoughtful and unusual approach (M. L. Q. 
Nov. 1916) : 

“The judicial history of Massachusetts is a record of the evolution 
of the judicial as a distinct governmental function and of the practical 
measures devised for its wise and efficient exercise as such. 

“We term the process by which the several functions of government 
are differentiated and perfected evolution, because we are accustomed 
to the thought that man, individually and collectively, is created with 
all his possible powers and attainments inherent, to be evolved or 
brought out by culture and training. Perhaps a more accurate concep- 
tion of the fact is the thought of man as perpetually receiving life 
from an infinite source, in the measure of his capacity and his willing- 
ness to receive it, which capacity and willingness grow by means of 
the faithful use of the feeble powers first given, and thus that progress 
is by involution rather than by evolution.” (See “M. L. Q.,” Nov., 
1916, p. 83.) 

As Dean Pound has recently said “one might say much about the place 
of the court in American judicial history” outside of Massachusetts; 
“One might discuss not a few leading cases in which the influence of the 
court has been decisive’; but in a few pages one can only suggest. 


Criticism of Judicial Decisions 

In spite of common use to the contrary, “criticism” does not necessarily 
mean hostile or unappreciative comment, and courts, which have to act 
in publicly recorded opinions, when faced with criticism of what some of 
us may consider “mistakes”, may well remember the following quotation 
from Rev. John H. Morison’s “Life” of a great New Hampshire judge — 
the first of three distinguished Jeremiah Smiths: 

“Tt was a saying of Paley, that ‘he who is not a fool half the time, 
is a fool all the time.’ And the reader probably remembers the story 
of Robert Hall, who, on being reproached by a very dull preacher with 
the exclamation, ‘How can a man who preaches like you, talk in so 
trifling a manner?’ replied, ‘There, brother, is the difference between 
us; you talk your nonsense in the pulpit, I talk mine out of it.’ ’’* 

So a court which retains its sense of humor may reasonably retort to 
its critics: 

“Yes, Brother, we may, at times, utter our nonsense from the bench; 
but you, brethren of the bar, or in whatever calling you may follow, 
perhaps, more frequently, talk yours in argument before us or at 
some other time.” 

The bar knows that even its ablest members not infrequently talk the 
equivalent of nonsense, even if unconsciously, and certainly many laymen 
think this happens more often than it does. But, unless I am mistaken, 
laymen also talk nonsense at times, and it is sometimes difficult for any of 
us to discriminate between sense and nonsense. That is one reason why 
we need courts and legislatures. They are very human institutions and, 
like the rest of us, they need fair criticism. 

FRANK W. GRINNELL. 
Note 

For early history see “‘Introduction’’ by Chafee to the “Suffolk County Court 
Records , Colonial Society (Vol. 29). His account of early equity is especially in- 
teresting. Woodruff’s article is reprinted in B. U. Law Rev. for June, 1929. See also 
Introduction to Aldrich “Equity Pleading’, and Pomeroy “Equity Jurisprudence”, 
5th Ed. 311. For history of the Court from the Revolution to the death of 
Chief Justice Parsons, see M. L. Q. May, 1917. See also Washburn’s “Judicial 
History” and Davis’s “History of the Judiciary in Massachusetts.” For the in- 
fluence of Nathan Dane, Charles Jackson, Story’s books and Shaw’s court, in 
checking the codification movement, see M. L. Q. August, 1916. For the influence 
of the clergy on legal thinking before the Revolution, see McLaughlin “The 
Foundations of American Constitutionalism”’ and Baldwin “The New England 
Clergy and the American Revolution.” See also Hilkey “Legal Development in 
Colonial Massachusetts,” and M. L. Q. August, 1923, 7. 
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: OLD STATE HOUSE IN 1801 WHERE THE COURT 
, IN THE 18TH CENTURY 
. (From a painting in possession of Massachusetts Historical Society) 
: The Old State House now standing at the head of State Street (formerly 
4 King Street) is on the site of the earlier wooden “Town House” which 
y was built in 1657 in the open space, reserved according to the European 
ah custom, for a market-place and general business men’s resort. This first 
‘ house was destroyed by fire in 1711. The present brick building was first 


built in 1713, burned inside in 1748 and then rebuilt within the walls of 
the old building. This was the meeting place of the two houses of the 
General Court and of the Superior Court of Judicature which sat in the 
Council Chamber. In front of it occurred the burning of the stamp clear- 
ances at the time of the agitation over the Stamp Act about 1765, and 
the disturbance known as the “Boston Massacre” on March 5, 1770, which 
led to the trial of the soldiers of the Twenty-ninth Regiment of Foot in 
November 1770 in the Council Chamber. Popular resentment was high and 
' threatening. John Adams and Josiah Quincy, Jr., two of the most out- 
spoken critics of the government, facing popular feeling and the protests 
of their friends and families, accepted the defense of the soldiers as a 
professional duty, with Sampson Salter Bowers a loyalist and subse- 


o 


ig quently Chief Justice of Nova Scotia. 
i At the American Bar Association meeting in Boston in 1919 Lord Finlay 
4 referred to this famous case, as illustrating “most singularly the fairness 
j with which under the most trying circumstances justice is administered 
i] by the English-speaking race.” In this it resembles the recent “saboteur” 


trial in Washington, which is said, by the Attorney General, to have 
“amazed” the defendants by its fairness. A photostat of a juror’s notes 
will be found on the following pages. 
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THE PRESENT JUDICIAL SYSTEM 

As pointed out by the Judicial Council in its 8th and 10th reports (p. 10) : 

“Our judicial history is a picture of the growth of business crowding 
downward toward the base of the judicial pyramid.” 

Accordingly today the Supreme Judicial Court is, from necessity in the 
division of labor, mainly, an appellate court. The trial of cases was 
shifted first to the Superior Court, which was created in 1859 with ten 
justices, now increased to thirty-two with full civil and criminal juris- 
diction and concurrent equity jurisdiction (conferred in 1883), then, in 
part, to the Probate Courts, which also have equity jurisdiction in their 
field, then, in part, since 1898, to the Land Court which deals with every 
form of proceeding relating to land, also with equity jurisdiction, and, 
finally, since 1929, to the District Courts which, having very gradually 
developed from local justices of the peace, now number 73, with jurisdic- 
tion of actions at law regardless of amount. Thus many actions at law, 
which were tried to juries in the Supreme Judicial Court with three 
judges before 1800 may today be tried either in the Superior Court, or, 
without a jury, in a District Court at the option of the parties. 


NEWS FROM BOSTON PAPERS OF 1784 AND 1785 
(We are indebted to Hon. Charles Warren for these items) 
AN APPRECIATION OF THE COURT DURING THE REVOLUTION 


Continental Journal, February 12, 1784, letter of “A Republican” : 

To the Justices of the Supreme Judicature of this state, we are much 
indebted for the peace and good order of our society. During a long and 
dubious war when disputes ran high and the government was unavoidably 
lax and feeble, they, scorning every prejudice of party, trod the path of 
justice with an undeviating rectitude and a temperate firmness that will 
ever establish them the boast of our country and the pride of virtue... . 
Their decisions in the most difficult and complex causes have ever met 
with the just applause of all who knew them, and the tongue of slander 
never risqued a single sentiment against their fame. 

THE PROCESSION AT THE OPENING OF THE COURT 
Independent Chronicle, February 19, 1784: 

On Tuesday, the Supreme Judicial Court of this Commonwealth was 
opened in this town. Upon which occasion, the Judges appeared in Scarlet 
Robes, and the Barristers in their gowns. There was a large concourse of 
respectable citizens who shewed much pleasure with this additional proof 
of confirmed peace, liberty and law, at the end of a war conducted with 
so much valour and firmness, and concluded with so much glory. 
Exchange Advertiser, February 16, 1785: 

Yesterday about 12 o'clock the procession was begun from the house of 
Mr. Perez Morton in State Street in the following manner: The under- 
sheriffs, constables, etc., with their staffs, Joseph Henderson, Esq., high 
Sheriff; the Clerks of the Supreme Judicial Court in their black gowns; 
their Honours, the judges, in their robes of scarlet; the Hon. Robert T. 
*aine, Esq., Attorney General; the barristers in their professional dress 
closed the procession, each ranked according to his seniority. 

Upon their arrival at the Court House, the Court was opened after the 
usual forms and ceremonies. Silence was then commanded upon pain of 
instant imprisonment, whilst his honor the Chief Justice delivered the 
charge to the grand jury. ...The Rev. Mr. Simeon Howard then addressed 
the audience in an elegant prayer adapted for the occasion. The petit jury 
were then sworn, and the Court was journed until three in the afternoon. 
The whole was conducted with all the order, decency, and solemnity that 
the dignity of the occasion required. 


William Penn, the founder of Pennsylvania, said, ‘Governments, like 
clocks, go from the motion men give them; and as governments are made 
and moved by men, so by them they are ruined too. Wherefore governments 
rather depend upon them, than men upon governments.” 
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